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MPOBJIEMH TPAHC®OPMAIIIl OKPEMHUX KPUMIHAJIbHO-
IMPABOBHMX BIIHOCHH B YKPAIHI KPI3b IIPU3MY IOPUCAUKIIII
MIZKHAPOAHOI'O KPUMIHAJIBHOTI'O CyAY

YkpalHCbKUH Hapo/| i3 MoYyaTKOM MacOBHX aKlliil rpoMajcbkol Henmokopu y ucronazi 2013 poky
HeJIBO3HAYHO MaHipecTyBaB IpO BCii JepKaBHUIIbKUUI JIyX, B OCHOBi IKOT'0 3HAXOASATBHCA I[IHHOCTI i
Jiorika opraHisauii J1ibepasbHOro CycnijibHOro ycTpo. BTiM, 3MiHa noJliTUYHOr0 peXxuMy Ta nojajblie
Bi/ICTOIOBaHHSl JIep>KaBHOT'O CyBepeHiTeTy BifjoyBajioci M BiIOyBa€ETbCA Yy CUCTEMi aKTHUBHOIO
BHYTPIIIHBO- Ta 30BHIIIHbONOJITUYHOTO KPUMiHa/JbHOTO cpoTUBY. OfHi€I0 3i cripo6 npoTufii oMy,
SIK BiJIOMO, CTa/JI0 HaMaraHHs 3aJy4yuTd MiKHapoJHWH KpuMiHaibHUM cyay (mami - MKC) pus
3abe3nedyeHHs1 6isbll epeKTUBHOrO Ta HaJEXKHOTO NMPAaBOCYAJAs 100 OKpPeMHUX KaTeropii 3/104UHIB,
BUMHEHUX Ta BUMHIOBAHUX Ha TepuTopii Hamol JepxkaBu. Cepef, iHIIOrO LI HaMaraHHsl OyJH
odopMJieHHI JIBoMa 3asiBaMM BepxoBHoi Pagu Ykpainu Ne 790-VII Big 25.02.2014 ta Ne 145-VIII Big
04.02.2015, AxuMH y eBHUX MeXax BU3HaHO topucaukiito MKC. [ligTpuMytodu B misioMy iHimiaTuBH
YKpalHCbKOr'0 MapJiaMeHTy, BapTO aKLEeHTYyBaTH yBary Ha JleIKUX MPO6JeMHUX MOMEHTAx TaKOTo
KPOKY, OB’I3aHUX 3 HEeOOXi/HICTI0 BYacHOI ajanTauii BiTYM3HSAHOTO KPUMiHaJIbHOTO 3aKOHOJABCTBA
J10 TOoIIOHMX BUKJIMKIB. 3BEpPHIMO YBary Ha JieKiJibKa 3 HUX, fIKi, 1K BUJAEThCA, MalOTh KOHIENTYaJIbHUH
XapakTep.

1. 3miHa cy6’ekma KpuMmiHa/IbHO-NPABOBUX BIOHOCUH: 3aMiCTb Jep:aBU YKpaiHa, Y iX CTpPYKTypi
3’BJSIETHCS MiXKHApOAHUN cyaoBUX opraH - MKC. Y 3B’a3Ky 3 IJUM BUHUKA€E 3aKOHOMipHE NUTAHHS: Ha
Kl migcTaBi geprkaBa YKpaiHa caMOyCYBa€ThCA BiJf BUKOHAHHS CBOIX QYHKIIH i 060B’I3KIB mepes
rpoMaZifiHaMH, L0 SIBHO He BiJNOBifae nosiokeHHsAM 4.2 cT.3 KoncTtutyuii Ykpainu? MoxHa
NPUIYCTUTHU [iBa BapiaHTHU BiANOBi/lei Ha Lle MUTAaHHS:

a) BU3HAHHSI HeepeKTHUBHOCTI BJIACHOI MPAaBOOXOPOHHOI Ta Cy/J0BOi CUCTEMH, HECIIPOMOXKHOCTI
3a6e3n1e4uTH 06’€EKTUBHE, ycebidyHe po3C/ifyBaHHS Ta CyAOBUW PO3IJIsA], MPOB3a/KEHb y BU3HAYEHIN
KaTeropii 37104MHiB. Mi>kHapoAHIN KpMMiHa/IbHO-NIPaBOBIM NPaKTHULI BifoMi Taki BUlaAKU (HalpUKJIaz,
TepakT y JliBani y 2005 poui). Ase, ik MpaBuJo, y TAKOMY pa3i CTBOPIOEThCA 3MilllaHUM (ri6pugHUi)
cy[ Ha miacTaBi piieHHs Pagu 6e3nexku OOH. OckinbKy 3a cy4acHOi NOJIITUYHOI KOH'IOHKTYPHU Y IbOMY
oprani OOH, a Takox MOpPsi/IKy HOTO AisIJIbHOCTi, pO3paxOByBaTH Ha CTBOPEHHs MOJIOHUX CYyZiB He
JOBOJUTHCS, TO LIIJIKOM 3pO3yMiIMM € 3BepHeHHs caMe o MKC, 1m0 npuiioB Ha 3MiHy MiXKHapOJAHUM
TpubyHasaM, ski pyHKLioHyBaIu 3a npaBuiamu ad hoc;

6) mizcraBoro 3BepHeHHsA A0 MKC € He BU3HAHHSI HECHPOMOXKHOCTI BJIaCHOI NMPaBOOXOPOHHOI i
CyZ0BOi cucTeMH YKpaiHH, a HasiBHICTb crenupiyHOro 06’€KTY KPUMiHAJIbHO-PAaBOBOI OXOPOHH, IKUN
y BUIIQJIKy MOCSATAaHHS HAa HbOr'0 He MOXe OyTHU MOBHOIIHHO 3aXUIleHWN HallioHaJbHUMHU 3acO6aMMU.
W aeThbca po KOHCTaTallilo HagsBHOCTI Mi>KHAPOJHMX 3JI09MHIB. AJle TO/i MAEMO BU3HATH, 10 3 AKUXOCh
MPUYUH «HE COpalbOBYIOTh» BiJIOBiHI KpHUMiHa/JbHO-NIPAaBOBI HOPMH, 30cepe/xeHi y po3aini XX
«3JIOYMHU IPOTU MUPY, 6e3MeKU JIFOJCTBa Ta MixkHapoAHoro npaBonopsaaky» KK YkpaiHu.

flk BUJA€ETHCS, BiANOBIAbL HAa MUTAHHA NpO HifcTaByu 3BepHeHHs A0 MKC KpueTbCcA y Komnaekci
BUKJIaJIEeHUX BHIlEe 06CTaBUH. BoueBU/b, 1010 TaK 3BAaHUX 3JI0YMHIB arpecii 1 mpoTu JywasHocTi (y
TepMiHosiorii PUMCBbKOro cTaTyTy), siki BUMHAIOTBCA NPOTH YKpaiHu Ta Ha ii TepuTopil HauioHasbHI

© Opunos 10. B, 2017 219



Ilidzomoeka oxopoHyie npasonopsidky e Xapkoei (1917-2017 pp.). Xapkis, 2017

IOPUCAMKIIIHHI 3aX0/i1 € HeepEeKTUBHUMHM HaBiTh Ha PiBHIi 3arajibHOI NMpeBeHIlii, IPaBOBOI0 BILIUBY. 3
i€l 2K MPUYUHY, TOOTO HEMOKJIMBOCTI OKpeMoi KpalHU MPOTUAISITH BKa3aHUM 3JI0UMHAM, 1X MOXKJIMBO
iHTepnpeTyBaTU AK MDXHApPOJHI, a/pKe iX HACAIJKU NMOLIUPIOETLCA JA/IEKO 3a MeXi OKpeMol JepKaBU.
Macmitab Ta XapakTep OCTaHHIiX 3MyIIye 3 NPEeBEHTHUBHOW (MPUIMHSIOUYOI Ta 3ano6iKHOI0) METO
3BepHyTUCa A0 MKC. 3 kpuMiHOJIOTiYHOi, MPAaBOBOI Ta CyTO MOJIITHYHOI TOYOK 30py — 1je BUIIPABAaAHO.
Aune 3 iHmoro 60ky ¥ YkpaiHa, HanpaBJisitouu 3asBy A0 MKC, geckpunTHUBHO, ajle 0JHO3HAYHO BU3HAE
BJIACHY HE3/JaTHICTb NPOBOAWTH PO3CJAiAYyBaHHA HaJIeXKHUM 4YMHOM. Lled BUCHOBOK I'PYHTYETbCS Ha
NOJIOKEHHAX M. «a» 4.1 cT.17 Pumcekoro craryty MKC. I[IpoTunexxHe o3HadyaTUMe HeMOXJIHUBICTb
NPURHATTA 10 npoBakeHHs B MKC BiinoBiAHUX CclipaB.

2. 3miHa 06°ekma KpuMiHA/IbHO-NPABOBOI OXOPOHU MaA 3Micmy KpUMIHA/ILHO-NPABO8UX BIOHOCUH.
[IpuiiMaroyu [0 yBaru BUKJAaJleHy LiJIbOBY HacTaHOBY 3adaB BPY mnpo BusHaHHA ropucaukuii MKC,
Ma€eMo OyTH CBiJTOMUM Ti€el 06CTaBHUHH, L0 HIeThCA MO CYTi NPO 3MiHYy 06’€KTY KpHMiHa/JbHO-IPAaBOBOI
OXOpPOHH, aKLEeHT AKOI 3MIlyETbCA 3 BUK/IIOYHO HalliOHAJIbHUX BiJHOCMH Ha Mi>KHapoAHi. MixkHapogHa
cucTeMa [paBOBUX LIHHOCTeH 3abe3neyeHa HU3KOW IOPUAUYHUX rapaHTiil. CbopMoBaHUMI MeXaHi3M ix
3axUCTy, B TOMY Yuc/i i yepe3 opucaukiiiyi inctpymentu MKC. Tox, Ha Hally yMKy, caMe XapaKTep
NopylleHuX BiIHOCMH (GaKTUYHO BiZirpaB poJib NPOBiAHOI MiACTaBU AJisl NPUUHATTS BepxoBHOIO
Panoro YKpainu 3asB npo BU3HaHHA wpucAukiii MKC, afpke 3/104MHU, Ha AKi MOTEHIIHHO MOXKe OyTH
3BEpHEHA Cy/I0Ba [Iisl/IbHICTh OCTAaHHBOIO IMOCATAOTh HAa OCHOBU LIMBLJIi30BaHOr0 MyGJIiYHOTO
aJMiHiCTpyBaHHS, [iCHO MOPYIIYIOTh GyHAAMeHTaJbHI 3acaZiy JIIOJACbKOTO CIIBXUTTS, Y TOMY YUC/i |
y popmMari BifHOCHH Jiep>kaBu i rpoMasiH. To6TO HeTbCs caMe PO MiXKHApPOAHI 3JI0YMHU. AJle Ha AKiH
nizcrasi Ta IKUM cy6’€KTOM BYMHEHI Ta BUMHIOBaHi B YKpaiHi 3/104nHM OyJd KBaslidikoBaHi sIK Taki?

B uii cutyanii, BoueBH/Ib, HEMAE HAaBITh PUAUYHUX IMiJ[CTaB AJs Takol kBaiidikauii, amxe
PUMCBbKUI CTATyT He € JpKepesioM KpUMiHaIbHOTrO NpaBa YKpaiHu. CaMe TOMY, MOXKHa CTBEP/IKYBaTH,
o HaeThcad He mpo odiniiiHy kBasidikarilo (mapjaaMeHT He MO)Ke OYTH ii Cy0’€KTOM), a PO CyTO
HoJliTU4YHe pileHHs.. BOHO I'PYHTYeTbcsl Ha NEBHHUX IepefyMoOBaX, siKi y HaWbiibll y3arajbHEHOMY
BUIVISI/II Bi3yasi3yloTbCsd Yy CHEKTPi 3axXUCTy Hal[iOHANbHOI 6e3MeKU BiJ| MOJITUKO-KPUMiHAJbHUX
NpaKTHK Mi>kHapoAHoro ¢popMary.

B oMy acnekTi 3aKOHOMipHHUM BHAAETHCSA MUTAHHSA: K CHiBBiIHOCATHCA 00 €KTH HAI[iOHAJIBHOI i
MID)XHapOJHOI KPpUMiHA/bHO-IIPABOBOI OXOPOHU Ta YU MOXYTb BOHM CIIBiCHyBaTH L[OJ0 OJHUX I TUX
camux BigHocuH? LlifikoM 3po3yMisio, 110 BiAMOBiAb Ha HBLOTO NepebyBae B IJIOUMHI PO3yMiHHSA
CHiBBiHOUIEHHA HALliIOHAJIBHOTO Ta MDXXHApOJHOTO KPUMiHa/IbHOIO npaBa. He BTArywo4uch, 0gHaK, A0
JMCKycil, ika He CTaHOBUTb 6e3M0ocepeHbOr0 MpeAMeTy LbOr0 JOCTIPKEeHHS, 3ayBaKUMO JIMLIE Ha
TOMY, L0 LIJIAXA BUPILIEHHS KOHKYpeHLii HOpM MDKHApOAHOIO i HalliOHAJILHOI'O MpaBa OJAHO3HAYHO
MaloTb BUXOJMTH 3 HEMOXKJIMBOCTI ITOABIMHOI BiAIIOBifa/IbHOCTI. [HIIMMM c/I0BaMH: MAaEMO BU3HATH, 110
TaM /[le NpullHAmo piweHHss TPO 3acCTOCYyBaHHA MDKHAPOAHUX KPHUMIiHAIbHO-NPABOBUX HOPM,
HallioHaJIbHI MeXaHi3MU KPHMiHaJIbHO-IPAaBOBOI0 PEryJIl0BaHHSA Y BiJlIOBiJiHINM yacTUHI He AiIOTH (3a
BUKJIIOUEHHSIM BUKOHAaHHS BUPOKiB M>KHapOJHUX CYJJ0BUX OpraHiB Ha nifcrasi 4. 4 cT. 10 KK Ykpainu).
Aste npob6JieMa MoJIATa€E B TOMY, 1110 BiTYU3HSIHE KPUMiHa/IbHEe 3aKOHOJABCTBO YKpaiHU He nepejbavyae
MOXJIMBOCTI Ta He BU3HA4Ya€ KPUTEPIIB, 32 AKAUMU 3JI0YUHHICTb [iIHHS, BUMHEHOrO Ha TepUTOPil
Ykpainy, Bu3Havanacad He KK Ykpainy, a iHIIMMM HOpMaTUBHO-NPAaBOBUMU aKTaMH, B TOMY 4MCJI i
30kpeMa PuMcbkuM ctatyToM MKC. Lle 4iTKO ¥ 0flHO3HAaYHO BUILIMBAE 31 3MicTy 4. 1 cT. 6 KK Ykpainu.
MaeMo BU3HATH: He [OUBJIAYHACH Ha icHyroui 3agaBu BPY Ta BignmoBigHi mosioxeHHA 4.6 cT.124
Konctutynii Ykpainu, KK YkpaiHu JsviaeTbcsi He aJlaiTOBaHUM [0 HOBITHIX BUKJHMKIB y coepi
HallioHaJIbHOI Ta Mi>KHAapPOAHOI Ge3MeKH.

BigHOCHHHY, IKi BUHUKJIA Ha NiZICTaBl BITYN3HAHOTO 3aKOHY PO KpUMIHAJIbHY BiJIOBIJa/IbHICTD 3
MOMEHTY BUMHEHHs 3JIOYMHIB Ha TepuTopii YKpainu (om0 AKUX BifgOy/vcsa 3assBu BepxoBHoi Paau
YkpaiHu), HasiBHI ¥ [0 cborojHi. HeMae wopuau4YHO 3HAYyIIMX MiACTaB JJid iX MPUINWHEHHS, ajiKe
BITUM3HSAHOMY KpHUMiHa/IbHY NpaBy He BifloMi NoAibHI mifcTaBu /i1 NPUIMHEHHS KPHUMiHabHO-
npaBoBuX BifHOcHH. IIpomoHyemo: a) 4.1 cT.6 micaa caiB «uuM  KojekcoM» J[0OMOBHUTH
CJIOBOCIOJIyYeHHSIM TaKOro 3MICTY: «3a BUHATKOM BHIAJKiB, KOJIM BOHU Ha MiJICTABax, epe0ayeHrx
KoHcTuTynjieto YkpaiHu, NigjgarailoTb HOPUTACHEHHIO [0 KpUMIiHA/NbHIA  BiANOBiJa/IbHOCTI
MiXKHApPOJHUMU CYJIOBUMU ycTaHOBaMu; 6) 4.1 cT.7 micna ciaiB «BepxoBHow Pajoro YkpaiHu»
JIOTIOBHUTH CJIOBOCIIOJIyYEHHAM «abo, SIKIO BOHU MiAJAraloThb MNPUTATHEHHIO [0 KpUMiHaJAbHIN
Bi/IMOBiZJa/IbHOCTI Mi>KHAPOAHHUMH CYJIOBUMHM YCTaHOBAMH Ha MificTaBax, nepeabadeHUx KoHCTUTYLiEO
Ykpainu».
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