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IIaxuH Teit106 orubl HIYKIOPOB,

dokmop ¢pusocoguu no npasy,

doyenm kaghedpbl admuHucmpamusHol desmeabHocmu OB/]
Akademuu noauyuu MB/] Asep6atidxcaHckoti Pecny6auku,
npedcmasumenv MB/] A3ep6aiidscarckoli Pecny6auku 6 HKC npu CMB/]

TEOPETUYECKHUE ACIEKTBI IPABOOXPAHUTE/IbHOM ®YHKIIUU
roCYJJAPCTBA

PaccmaTpuBasi TeopeTH4YeCKHe BOMPOChl MPAaBOOXPAaHUTENbHble (QYHKIUU TOCYyAapCTBa,
NPaBOMEPHO M HEOOGXOJJUMO YMECTHO Y/eJIUTh BHUMAaHUE KaXA0H COCTAaBHOM 4YaCTH B OT/EbHOCTH.
[lpexxae Bcero, MNOHATHSIM UM NPAaBOBOMY COZepXaHUIO (YHKIUH, OGYHKIMAM TOCYJapCTBa,
NPaBOOXPAaHUTEJNbHbIM (PYHKLUAM, POJHM U 3HAUYEHUIO MPABOOXPAHUTENbHBIX (YHKIUH, OpraHam,
NPETBOPSAIOIIUM B KU3Hb IPABOOXPAHUTEIbHbIE PYHKIIUU.

«DPyHknua» (oT saT. function - UcnosTHEHUE, AEATENBHOCTD) — 061I[eHAYYHbIN

TEpPMUH, UMEKWNMHA CBOU OTTEHKHM MNPU €ro NpuMeHeHWH B pas3/iMyHbIX cdepax 3HAHUU.
Hcnosnb3yeTcsi OH U B OPUCIPYIEHIIMU U IPEXK/E BCEro B COOTHOIIEHUU GpYHKIUK rOCyAapCTBa, BETBEN
rocy/iapCTBEHHOM BJIACTH U FOCYAapCTBEHHBIX OPraHoB. [5, ¢. 3]

HapaBHe ¢ pyHKIUAMY 06paTUMCH K HOHATHIO «PYHKLIKUM rOCYJapCTBa» ¥ ero B3auMOCBS3H.

B coBpeMeHHO! I0pUANYECKON Hayke PYHKIMH TOCYapCTBa PACCMAaTPUBAIOTCS KaK OCHOBHbIE
HalpaBJIeHHUsl ero0 IeATeIbHOCTH, B KOTOPBIX BBIPAXKAETCS CYIIIHOCTh TOCYIAPCTBa, ero npeJHa3HavyeHue
0 yNpaBJIeHUI0 06IIECTBOM B IPUCYLIUX eMy GopMax C UCIOb30BAaHUEM COOTBETCTBYIOIIHUX METO/I0B
Ha OCHOBE JIEHCTBYIOIIEr0 3aKOHOAATEeNbCTBA. PYHKIMM rocy/lapcTBa — UMEHHO HAaNpaB/IeHUS €ero
JlesITeJIbHOCTH, PeaIN3YI0LIMeCs BCEMU I'OCy/1apCTBEHHBIMU OpraHaMU.

HanpaB/iieHusi AesiTebHOCTU rocyAapcrBa (GyHKIMM) MOJYYalT JMOO, MO KpakHel Mepe,
JIOJDKHBI TOJIYYUTh CBO€ 3aKpeIlieHHe B KOHCTUTYLMM TOCYAapCTBa, UMeEIIeH, KaK MPaBUJIbHO
otMeuaetr A. H. Ilyraués, u3Ha4albHO COLMaJbHOE Ha3HAueHUe, CKJIa/ibIBalolleecs U3 NoTpeGHOCTel
0O01IeCTBEHHO-TIOJIMTUYECKOT0  PAa3BUTHsA, INPOAO/DKEHUEM Yero SBJSIOTCA TaKde aTpubyThbl
KOHCTUTYIIMH, KaK 0pOpMJIEHHE ee B BUJI€ IOPUANYECKOTO JOKYMEHTA, SIBJSAIOIIErocs UHANKATOPOM
NpPaBOBOM KYJbTYyphbl O6IIECTBA, KBUHTACCEHIMEHd NPaBOCO3HAHMS, 3aKOHOM IMpSIMOrO JIelCTBUS,
3JIEMEHTOM MeXaHU3Ma IIPABOBOr0 PEryJIUPOBaHUS.

®DyHKIMU rOCyJapCTBa — 3TO CBOEro poZia abCTpaKTHOE BO3/IeHCTBUE rOCyAapCcTBa Ha 06IIECTBO,
MOCKOJIbKY 6€3 roCy/JapCTBEHHBIX OPraHOB OHU He MOTYT ObITh PeaJnu30BaHkl. [5, c. 3-4]

TocynapcTBo 06/1a7jaeT psZoM GYHKIMSAMY, KOTOPbIE KMEIOT CBOK 3HAYUMOCTh, HEOOXOUMOCTb
Y aKTyaJIbHOCTb.

Cpeau  QyHKIME rocyfapcTBa INpaBOOXpPaHUTeNbHas (YHKIMS SBJSETCI HelpeMeHHOH,
MOCTOSIHHOM U BCEOG'BEMJIIONIEH, XOTS B €€ HalMEHOBAaHUM HET eJIUHCTBA. TakK, OT/e/ibHble aBTOPbI
Ha3bIBAIOT ee QYHKIMEH OXpaHbl NPaB U CBOOOJ, rPaKAaH, OXpaHbl KOHCTUTYIIUOHHOI'O CTPOS, NMpaB U
CBOOO/I IpaK/1aH, OXPaHbl PABONOPSA/KA, OXPaHbl COGCTBEHHOCTH, MPaB, CBOGO/] U 3aKOHHBIX HHTEPECOB
IPaK/1aH, BCEro MpaBonopsiZika, o6ecrevyeHus MpaB v CBO6O/] Ipak/IaH, OXpaHUTEeNbHOU QyHKIHeEMN. [5, . 4]

YdyeHble-I0pUCThl B OCHOBHOM 060CHOBBIBAIOT MIPABOOXPAHUTENbHYIO GYHKIUIO C 06eclieyeHeM
NPaBONOPSA/KA, C OXPAHOU MPaB U CBOGO/] YeJI0BEKA U TPaK/IaHUHA.

A. B. MesiexuH CYMTaEeT, 4YTO NMPABOOXPAHUTEIbHAsA QYHKIMA FOCYyIapCTBa €CTb QYHKIHUs 1O
YCTaHOBJIEHUIO U OXpaHe npaBonopsjka. U oHa mpezcTaBsieT co60M JeATeJbHOCTb TOCYAapcTBa Mo
06ecrevyeHHI0 HEYKOCHUTEJBHOTO BbINOJHEHUS TOCYJapCTBEHHBbIX NpeAINUCaHUN TpakJaHaMu U
rocyJJapCTBeHHbIMU opraHamu. B To e Bpems, P. B. [lo3gHsAKOBa OTMeuyaeT HaJU4yue
NPaBOOXPaHUTENbHBIX QYHKIUH, HANpaBJeHHbIX HAa OXPaHy IpaBa COGCTBEHHOCTH U NTPaBa Ha XKUJIHIIle
B JKWIMIIHON cdepe. PaccMoTpeHHe KaTeropuu «MpaBoMOPSAJ0K» B CaMOM IIMPOKOM CMbIC/JIE 3TOTO
C/I0Ba KaK MPABOBOW PEXUM, YCTAHOBJIEHHBIH BCEH COBOKYMHOCTBIO MPABOBBIX HOPM POCCHICKOTO
NpaBa, 03BOJISIET OTHECTU K 06'bEKTY NMPABOOXPAHUTENBHOU JleTeIbHOCTU rOCYyapCcTBa BCe MpaBa U
NpPaBOBbIE YCTAHOBJIEHUS, BKJII0Yasi PaBa COGCTBEHHOCTH U MPaBa Ha XKUWIHILE. [3, . 46]

B o6JiacTu obGecrnievyeHUs] UHCTUTYTA NpaB U CBOGOJ YEJ0BEKA U TPAXK/AHMHA, CYLIECTBYIOT, U
COBEPLIEHCTBYETCS PsiJi MEXaHHW3MOB M pPblYaroB B3aUMO/I€HCTBUS, HO MPABOOXPAHUTENbHAA QYHKIUA
3aHUMaET OMpe/ieJIEHHOE M0JIOXKEHHE.

[TpaBooXpaHUTe/bHAasE (QYHKIKUSA COBPEMEHHOrO TOCY/lapCTBa fBJISETCA OJHOW W3 Haubosiee
3HAYMMbIX W BaXKHBIX, TaK KaK OHa, NpEX/Je BCero, o6eCreyruBaeT COXpaHeHHe OOLIeCTBa Kak
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[[eJIOCTHOCTU. VIMEHHO MO3TOMY OHAa 3aHUMAaeT BaXKHOE MeCTO CpeiM JApPYrux GYHKIMM rocyiapcrsa.
C/ielyeT OTMETUTbh, YTO MPABOOXPAHUTENbHASA QYHKIMSA COBPEMEHHOr'O TOCYy/lapCTBa MpPEJCTABJSET
co06o¥ HanpaBJIeHUs roCyAapCTBEHHOM IeSITe/IbHOCTH, CBSI3aHHBIE, B IIEPBYI0 OUepe/ib, C 06ecrnedyeHneM
OXpaHbI U 3aLUTHI PaB U CBO6O/, a TAKXKE 3aKOHHBIX MHTEPECOB JIMYHOCTH, TOCY/IapCTBa U 06111eCTBa B
nesioM [2, c. 14].

Kaxknas fiesiTeIbHOCTD, KaK U PaBOOXpaHUTe/bHas, GOpMUPYET nepe]; co60I0 onpe/iesieHHbIe
06513aTe/IbCTBA U LIeJIH.

[l 6osibliero 060COGJIEHUSI TMPABOOXPAHUTENbHOW QYHKIMU TOCyAapCTBa HeoO6XO0AUMO
ONpeJeUTb 06beKT oXpaHbl. C 3TOM TOYKU 3peHUs, B Ka4eCTBe 06'bEKTa OXPaHbl, C OJHOU CTOPOHBI,
MOTYT BBICTYyNaTh MpaBa, HalpUMep, KOHCTUTYIMOHHble MpaBa, a C JAPYrodl CTOPOHbBI, MpPaBOBbIE
yCTaHOBJIEHUs], U3/IaHHbIE B LIEJISIX WK SIKOGBI B LleJIsIX OXPaHbI TEX XKe Mpas [3, . 46].

[TpaBooxpaHUTe/bHAs QYHKIUS 3aHUMAET TPUOPUTETHOE MOJIOXKEHUE Cpefiu APYrux GyHKIUH,
KOTOpasi MPeTBOPSIETCs IPU IIOMOILU U BO3/,HCTBUHU rOCYJapCTBEHHBIX OPraHOB.

TocymapcTBo rapaHTUpyeT oGecrevyeHre NMPaB U CBOGOJ JIMUHOCTH MOCPENCTBOM peaTru3aluu
cBoux OyHKIUN. BaxHeHineil ¢yHKIUed B o6GecrnedyeHUH MpaB M CBOGOJ JIMYHOCTU SIBJISIETCS
MpPaBOOXpaHUTEbHAA GYHKIMSA, KOTOPask BO3JIaraeTcsl Ha BeCh rOCy/1IapCTBEHHbIH annapar B 1[eJIoM, U
Ha IPaBOOXPAHUTEJbHbIE OpraHbl B YAaCTHOCTH. IMEHHO NMpaBOOXpPaHUTEJbHbIE OpraHbl MPHU3BaHbI
06ecreynTh pean3alylo, OXpaHy, 3alIUTy U BOCCTAHOBJIEHUE MpPaB, CBO6GO/| U 3aKOHHBIX UHTEPECOB
JudHoctH [7, c. 1].

OTHOCHUTENILHO NPABOOXPAaHUTENbHOU (YHKIMH B. M. ChIpbIX NMpPaBOMEPHO OTMEYaeT, UTO
NPaBOOXPaHUTENIbHAS [IeATe/JbHOCTh KaK TaKoBasd OCYIeCTBJSETCS, B TOH WIM HHOU Mepe,
NpPaKTUYeCKU BCEMU rOCY/IapCTBEHHbIMU opraHamu. [1, c. 1]

[IpaBooxpaHuTe/lbHasE QYHKIMSA TOCY/JapCTBa pealu3yeTcsd OpraHaMd 3aKOHO/JATelbHOH,
WCHOJTHUTEJNbHOH U Cyne6HOUM BiiacTeil. Kakabli K3 TOCY/apCTBEHHBIX OpPraHOB Y4YacTBYeT B
OCYLIECTBJIEHUH 3TON QYHKIUU B NpejieiaX CBOUX MOJTHOMOYHM, OIpe/leJIeHHbIX B 3aKOHO/AaTe/IbCTBe
[5,c. 5].

B ocoGeHHOCTH, 06paliasich K MOJHOMOYHSAM OCY/JapCTBEHHBIX OPraHOB HA OCHOBE MX PABOBBIX
OCHOB, B OCHOBHOM IIPaBOOXPAHUTENBHYI0 GYHKI[HIO OCYLIECTB/ISIOT TPAaBOOXPAHUTE/IbHbBIE OPraHbl.

BMecTe ¢ TeM U3 CUCTEMbI TOCY/JapCTBEHHBIX OPraHOB MOXKHO BbIJIEJIUTh TaKHe roCyapCTBEHHbIE
OpraHbl, KOTOpble CHEIUaJbHO CO3/J]aHbl JJisl OCYIIEeCTBJIEHUS MPABOOXPAHUTENbHON (GYHKIUU
rocyaapcrtBa. Ux NpPUHATO UMEHOBAaThb NPABOOXPAHUTENbHBIMH OpraHaMu. IIpaBooxpaHUTeNbHbIE
opraHbl 06pasyT CaMOCTOSATEbHYIO IPYIIY OPraHOB roCy/JapCTBa, KOTOPbIE UMEIOT CXOXUE 33Ja4u:
paccMOTpeHHe HPUJUYECKOr0 KOHQUIMKTA; BOCCTAHOBJIEHME HAPYIIEHHOTO IIpaBa; HaKasaHue
npaBoHapyluTeeld; NpodusakTHKa NpaBOHApPYIIEHWH. JTH 33a/lauyd OCYLIECTBJSAKTCA OJarojaps
peaiM3almy Kax/bIM U3 IPAaBOOXPAHUTEJNbHBIX OPTaHOB CBOUX ClEelUPUUECKUX QYHKIIUH, K KOTOPbIM
OTHOCATCS: KOHCTUTYLMOHHBIA KOHTPOJIb, MPaBOCYJUe, NPOKYPOPCKUH HaJ30p, paccieioBaHUe
NpPECTYIUIEHUH, ONepaTHBHO-PO3bICKHAs  JIeAITeJIbHOCTh, UCIOJHEHWE CyeGHbIX  pelleHuH,
npeaynpexaeHre NPeCcTyIUIEHWH, OKa3aHWe PUAUYEeCKOHd IOMOIIY, OCYLIeCTBJeHHe OT HMEeHHU
rocy/iapcTBa HOTapHa/bHBIX JIEWCTBUI (YAOCTOBEPEHUE CAEJOK, BblJjaua CBUETEILCTB O MpaBe Ha
HaCJIeICTBO, Y/I0CTOBepPEHHE BEPHOCTH KOIUH JIOKYMEHTOB U Ap.) [5, c. 6].

OGecrieueHrie  NPABOOXPAHUTEJIbHOH  QYHKIUM  BO3MOXKHO  HPU  B3aUMOJIEMCTBUU
MPAaBOOXPAaHUTENbHbIX OPraHOB B TECHOM COTPYJHUYECTBE C TPAKAAHCKUM OOGIIECTBOM, C €ro
Pa3/IMYHBIMU CJIOSIMU.

[TpaBooxpaHUTeIbHasA GYHKIKSA B IPAaBOBOM I'OCY/JapCTBe MPUOGPETAET KOMILJIEKCHBIN XapaKTep,
MOCKOJIbKY OCYIL[eCTBJISIETCS BO BCexX Cpepax »KU3HU o61ecTBa. [Ipy 3TOM epBOCTENeHHOM 0Ka3bIBAETCS
coJiepkaTesibHasi, a He popMasibHas CTOPOHA ee peasih3alyy, a ee Co/iepKaHue onpesiesieHO He CaMUM
rOCy/IapCTBOM, a SIBJISETCS NPSAMBIM CJIeJICTBUEM €ro B3aUMOJIEMCTBUSA C MHCTUTYTaMH IPKAAHCKOTO
obuiectBa. Pa3BUTOCTb NMPaBOOXPAHUTENBHOU (QYHKIHUH BBICTYIAET KPUTEPUEM J[EMOKPATUYHOCTU
roCylapCTBa U 3PeJIOCTH TPAKIAHCKOTO OOIECTBA. ITO OGYCJIOBJIEHO XapaKTepoM 3aZiad, KOTOopble
pelalTc C MOMOIIBI0 pealu3ally JaHHOHW (QYHKIMH, a UMEHHO TeM, YTO IepBOCTENeHHbIM U
OTIpeEe/IAI0INM CTAHOBUTCS HEe BOCIIPOU3BO/ICTBO U YKPEIJIEHUE FOCY/JapCTBEHHO-BJIACTHBIX CTPYKTYD,
a HeloNyllleHWe HapyLIeHWsl COIUANbHBIX CBs3ell W OTHOIIEHWH, O6LIeCTBEHHOTO MOpPs/IKa, MpaB U
3aKOHHBIX HMHTEPECOB TIPaXKJaH, MX KOJUIEKTUBOB U OpraHU3allii, TO eCcTb BOCIPOU3BOJCTBO U
YKpeIieH’e BCEro KOMILJIEKCA MHCTUTYTOB U OTHOILEHUH IPaXkJaHCKOro 0611ecTBa. [4, C. 4]

Kak BUJHO W3 NpaBONPUMEHUTENbHON MNPAKTHKH, MPABOOXpPaHUTEeNbHass (QYHKIUA — 3TO
HamnpaBJieHWe JIeITEJIbHOCTH He TOJIbKO MPAaBOOXPAHUTENbHBIX OPraHoOB, HO U OT/EJbHO
YIIOJTHOMOY€eHHbIX JIUI], 3aHUMAIOLIUX OIlpe/ieJIeHHOEe TPAaBOBOE MOJIOXKEHUE.
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[IpaBooxpaHuTenbHass (QYHKUUSA - 3TO OAHO U3 OTHOCUTEJNBbHO CaMOCTOSITENbHBIX U
060Cc06/1EHHBIX HANlPaB/JAEHUH J1eSITEIbHOCTU CIlellHalbHO YIIOJTHOMOYEHHBIX OPraHOB U JOIXKHOCTHBIX
JIUL, TOCY/JapCTBEHHON U MyHULIUNA/JIbHOM BJAACTH, UHCTUTYTOB I'PAXK/IAHCKOT0 0011[eCTBA U OT/eJbHbIX
rpakaaH B cpepe mpaBooxpaHbl U 06ecliedeHus MpaBonops/iKa B ob1iecTse [6, c. 5].

Cpenu opraHoB, peaM3yIOLIMX MPABOOXPAHUTENbHYI0 QYHKI[UI0 TOCyAapCcTBa, 0C000e MECTO
NPUHA/JIEXKUT OpraHaM BHyTpPeHHUX el [2, c. 17].

3aBepiias uccieoBaHue Ha TeMy «TeopeTHyecKkue aclneKThbl MPABOOXPAHUTEIbHONU QYHKIUU
roCy/ZlapCTBa» X0TeJNOCh ObI BbIIBUHYTD Psifl IPE/I0XKEH Ui

- CO3JaHUe YCIOBU AJ11 IPOBeJleHUs UCCAe[0BaHNUN NOCBAIEHHbIX TEOPETUYECKUM BOIPOCAM
MPaBOOXPAHUTENBHON QYHKIIMHU rOCY1apCTB U MPUIETraloIIuX K HUM 06J1acTsM;

- MpOBeJileHHe CPAaBHUTEJNbHO-NPABOBLIX aHAJIM30B UHCTUTYTA NPABOOXPAHUTEIbHON QYHKIUU
Pa3BUTBIX I'OCYLAPCTB;

- yCOBepILIeHCTBOBAaHKE UHCTUTYTA B3aUMO/1eMCTBUS MPABOOXPAaHUTENbHON QYHKLNU C JPYTUMHU
byHKuUAMU U GopMUpOBaAHUE [TEPCIEKTHUB;

- pasBUTHE U COBEpPIIEHCTBOBAaHHE HHCTUTYTa obeclneyeHHUs] U MPETBOPEHUs] B >KU3Hb
MPaBOOXPAHUTENbHON QYHKIMU CO CTOPOHBI TOCYAAPCTBEHHBIX OPraHOB 10 pealrn3aldy IpaB U CBOGO/
YyesI0OBEeKa U FPaKIaHNHA;

— yCOBeplIeHCTBOBaHME WHCTUTYTa COTPyAHHUYECTBA W B3aMMOJENCTBUSA TOCyAApCTBEHHBIX
OPraHoB C TPAKJAHCKUM 061IeCTBOM 10 peaji3alii MPaBOOXPAaHUTENbHON QYHKIIUU rOCy1apCTBa.
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HOW TO REFUTE STATE'’S EVIDENCE IN A DEFENSE SUMMATION

The evidence has been introduced. Except for summations, the case is complete. How does the
defense counter or refute the evidence against the accused? Remember, it is not the burden of the defense
to prove or disprove, merely to raise reasonable doubt. There are two types of evidence, direct and
circumstantial, and the approach differs depending on the type of evidence the State is relying on.

Direct evidence usually comes in the form of eyewitness testimony. For example, assume the
defendant is charged with bank robbery. The State may present a witness who was driving past the bank
and claims that as she was driving her car she observed the defendant leave the bank, take off his mask,
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