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HaTtania BitaniiBHa LUALLKA,

cmapwull suknaday kaghedpu LusinbHo-npasogux ducyuniit hakymsmemy Ne 4
XapKieCbK020 HaljoHaIbHO20 yHigepcumemy eHympiluHix cnpas,

KkaHAudam 1o0puduUYHUX HayK;
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woano NMTAHHA MOMEHTY BUHUKHEHHSA
NMPABO3OATHOCTI B OPUANYHUX OCIB

HOpuamnyHa ocoba — cneuianbHa puanYHa KOHCTPYKLS, ska Haaae MOXIMBICTb
BUpaXaTW KOMEKTMBHWA iHTepec isnuHuX ocib Big imMeHi opHiei ocobu i Tum
nepcoHicikyBaT! UMBINbHI BIAHOCUHK. IHCTUTYT topuauyHOi 0CcoBW BBOAMTLCS NS
TOro, o0 NOro HOPMM 3aKPINUIK OpraHi3aLiHO-CTPYKTYPHY | (OyHKLiOHANbHY €AHICTb
BiAMIHHOTO Big (hi3M4HOI 0COBK yyacHMKa LMBIMbHUX BIGHOCWH, BCTAHOBWIN MEXi i
UMBIIbHOI  NpaBO3haTHOCTI | [i€e3naTHOCTI, BM3HAYWIM MOPSAOK CTBOPEHHS |
NPUNUHEHHS,, BPErymioBany HU3KYy MWTaHb, WO 3aranoM [alTb MOXMMBICTb
BW3HaumMTK ii NnpaBoBe cTaHoBuwe(1, ¢. 131].

3HauMMICTb Ta BaXNMWBICTb KOHLENTY OPUAWYHOI 0coBM, SKWA Mae CBOE
3aKPINEHHs B akTax LMBINIbHOMO 3aKOHOLABCTBA HE BUKIMKAE CYMHIBY, NpOTE He BC
ioro nposBu € ¢opmanbHo Bu3HauYeHUMW. Ockinbku, £K BigoMO, opmarnbHa
BW3HAYEHICTb MOB'A3YETbCA 3  CMEUMIYHO CTPYKTYpOK HOpMW npaBa Ta
cneuudikoo MOBM npaBa, Ans AKOi XapaKTepHa YiTKiCTb, SCHICTb, OAHO3HAYHICTb,
CTEPEeOTUMNHICTb (POopMYyntoBaHHSA. [lpuUKNagoM HeJoCTaTHbO YITKOrO MPOBEAEHOro
€NIeMEHTY KOHLeNTy HKPWAMYHOI 0COBW € MOMEHT BMHWKHEHHS NPaBO3OaTHOCTI
opUANYHOI 0cobu.

Tak, BignosigHo 4o 4. 1 c1. 80 LUK YkpaiHu topugnyHoto ocoba € opraHisauis,
CTBOPEHa i 3apeecTpoBaHa Yy BCTAHOBMEHOMY 3aKOHOM nopsaky. TobTo 3 Takoi
3aKkoHOAaBYOoi AediHiLii MOXHa 3pobMTM BUCHOBOK, LUO: MO-MepLue, CTBOPEHHS Ta
peecTpayisi Le pisHi CaMOCTIlHI NpaBoBi NPOLECK SIKi CTOCYIOTHCS HaKoMMYyBarbHOMO
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OPUAMYHOTO  cknady; no-gpyre, topuauyHa o0coba, $§K  Y4YaCHUK  LMBINbHUX
NpaBoBiAHOCMH HabyBae Takoro CTaTyCcy Npu MPOXOMKEHHI ABOX OCHOBHUX CTagil —
ctBopeHHst (cT. 80 Ta c1. 87 LIK Ykpainu) Ta noganbia peectpayis (1. 80 Ta 89 LK
Ykpainn). Cxoxuid BucHOBOK pobutb i B.[. ®ponos [2, c. 103]. Hanpuknag,
nepeBoasyn Le Ha topuauyHy ocoby nybniyHoro npasa, 30Kpema, MOXHa BUSIBUTH,
Lo Taka ocoba CTBOPHOETLCA po3nopsaayuM aktom [MpesugeHta Ykpainn (n. 15 .1
cT. 106 Ta 4. 5 cT1. 114 KoHcTuTyuii Ykpainm Ta ab3. 3 u. 2 u. 81 LK Ykpainu), wo €
MEpLUOK CTagi€to, MICMs YOro y MOpsiAKY BCTAHOBMEHOMY 3aKOHOM BOHA MOBWHHA
OyTn 3apeecTpoBaHa, LU0 € APYrok CTapieto, ockinbki HabpaHHs akTa [NpesnaeHTa
YkpaiHn 3aKkoHHOI cunn € HeobXigHoW, ane He AOCTaTHLOK YMOBOK BUHUKHEHHS
y4acHUKa LBINbHUX BiGHOCMH.

BignosigHo, nepla cTagia € akTWYHOK nNepesymoBoOlO (Oe-GhakTo) Ans
OPUANYHOTO OChOPMIEHHS (Ae-tope) opraHisalii y npaBoBy OpMy — HPUAUYHY
ocoby. MMpn uboMy topuanyHa ocoba HabyBae, y 3aranbHOMY MnaHi, cTaTycy
yyacHUKa LMBINbHUX BiOHOCMH nWlle 3a YMOB ii CTBOPEHHS | peecTpauii y
BCTAHOBNEHOMY 3aKOHOM nopsgky. IHworo nopsagky cr.80 LK YkpaiHn He
nepenbavae. Ane fani B 4. 4 ct. 91 LK YkpaiHu 3akoHofaBeLb BKasye, L0 LuBinbHA
NpaBo3aaTHICTb FOPUANYHOI 0COOM BUHMKAE 3 MOMEHTY ii CTBOpeHHs. TobTo cyb’ekTa
npaBa LUe HEMae, a MpaBO3[aTHICTb BXE BWHMKMA. TyT € MeBHa mporamuHa sk
JedekT NpaBoBOrO fBMLLA, OCKINbKM NpaBa Ta OOOB'A3KM HEICHYKHOro yvacHWKa
LIMBINbHUX BiZHOCUH He BperynboaHi LIK YkpaiHu.

BaxnuBo ckasaTu, L0 B HayLi UMBINbHOrO npaBa OBIPyHTOBAHO MO3WLilo, 3a
SKOI0 MPaBO 32 KOPUONYHO HeiCHYtouol ocobok 30epiraeTbCa UM pe3epByeThCS —
haHTOMHa  npaBo3aaTHicTb.  KoHuenuis  ¢haHTOMHOI  npaBo3gaTtHocTi  Oyna
pospobneHa P.b. Wuwkow [3, c. 6; 4,c.245], 3a AKOW Lie NPaBO HEiCHYHYOro
cyb’ekta 6yT HOCiEM NEBHUX NPaBOMOYHOCTEN 3a nepenbayeHnx 3akOHOM YMOB.
[Hwi gocnigHuky, 3okpema O. P. LLUnwka nigTpumas L0 KOHLENLilo 3a3Havaroum, Lo
(haHTOMHe NpaBO — MpaBo, WO Mae 0COOUCTUI XapakTep Ta € PesepByuMM 3a
HeiCHYI0YMM Cy0’€KTOM Y MOXIMBOCTi HAM MOHOBUTK Ta HAabyTW HakonM4eHi npaga Ta
000B’A3kM y pasi IopMANYHOI Ta PaKTUYHOI 30aTHOCTI HAabyTTS HUM cTaTycy cyb'ekTa
npaga. Mpy LboMy daHTOMHE npaBo — dikuis [5, ¢. 501]. B. A. benos Tex BigmiTUB
iCHYBaHHsI MEBHWX NpaB 3a HeiCHylouMM Cy6’ekTOM npasa, OfHaK npu LibOMY BiH He
TOpKaETbCA BULLe3ragaHoi koHuenii [6, ¢. 15-17].

Hamw, 3a Taknx 0b6CTaBMH, 4OMYCKAETHCS iCHYBAHHS TaKoi KOHLEMLi, OCKiNbKM
iHLIOrO NOSICHEHHS YOMY 3aKOHOZaBeLb AONYCTUB Taky NpaBoBy (ikuito He Mae. Llen
3aKkoHogaBuMi nigxig, Ha Haw nornsg, 6inblue 3annyTye, Hix AonoMarae BUPILLWTY
3aB[aHHsl NPaBOBOrO MEXaHi3My perymnioBaHHs LBINbHUX BiHOCUH.

HasefeHe AEMOHCTPYE, L0 3aKoHOAaBeLb pesepBye 3a ManbyTHIM y4aCHUKOM
LMBINbHUX BiZHOCUHW, 30KpEMA 3a tOPUANYHOI0 0COO0I0, MOXMMBICTb MATU LMBINbHI
npaBa Ta 0DOB'A3kM paHille HiX BiH Habyde npaBoBMIA CTaTyC, WO 3aKOHOM
MoB’s3yeTbCs 3 peecTpauieto. MpoTe, AKWO BiAHOCHO (hisn4HOI 0cobK 3akoH xoua 6
pe3epBye MOXNUBICTb MaTW NPaBO Ha cnafkyBaHHs Ans ocobu, ska Byna 3ayaTta 3a
KUTTS CNaJKOAABLS i HAPOKEHA XKMBOK MiCNs BIAKPUTTA CMaALLMHKM, TO CTOCOBHO
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topuanYHOi 0cobu BMNagkiB 3a SKMMM HeOBXiOHO pesepByBaTW MOXMMBICTb MaTy
UMBINbHI NpaBa Ta 000B’A3KM paHille HiX 3'SBUTLCS CaM NPaBOBUIA CTATYC IOPUANYHOI
0cobu Ak B HayLji, TaK i HA MPpaKTMLi 4OMOKM He Byno BUABNEHO. MpuHaNMHI My LibOro
He BusiBUNMK. Tomy, Ans Toro, Wwob He pobuTM nepenyvacHi BUCHOBKA Lie MUTaHHS
notpebye [eTanbHOrO aHanisy Ta MoAanbLIOro JOCMIMKEHHS Y Hayli UMBINbHOrO
npasa.
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TaTtbsAHa BnagumnposHa ABOEEBA,

cmapuwuti npenodasamerib Kaghedpb! 2paxdaHcKo20 npasa opudUYECcKo20
thakynbmema benopycckoao 20cydapcmeeHHO20 yHUgepcUmema

ABCTPAKTHbIA METO[ UCYUCIIEHUA YEbLITKOB

ABCTpaKTHbIA METOR MCYMCTIEHUs YBbITKOB MPUMEHSIETCS MPU PacTOPXKEHUN
HapyLUEeHHOro JOroBopa 1 npeanonaraet onpeaeneHne pasmepa ybbITKoB, Mcxoas U3
pasHULbl MEXZy LeHOW [0roBopa M TeKyllel PbIHOYHOW LEeHOW. [laHHbIit mMeTos
W3BECTEH psdy 3apybexHbIX MpaBOMOPSOKOB, 3aKpennieH B  aBTOPUTETHbIX
MexgyHapoaHbix aktax (cT. 76 KonBeHumn OOH o poroBopax MexayHapOAHOM
Kynnu-npogaxu ToBapoB, CT.7.4.6. [pUHLMNOB MeXayHapOAHbIX KOMMEpPYECKUX
porosopos YHWUOPYA, cr. lll 3-707 [Mpoekta O6Len cnpaBoyHOM cuctembl) [1,
c. 9-61]. B cTpaHax NoCTCOBETCKOrO NpOCTpaHCTBa abCTPaKTHbIN METOS UCUMCTEHUS
yObITKOB IMEET PasnnyHyto JOKTPUHAMBHYH U 3aKOHOAATENbHYI0 NOAAEPKKY.

© AspeeBa T. B., 2019 305





