1 (omHOTO) POKY 3 JTHS HACTAHHS CTPOKY BUMOTH, B MPOTUBHOMY BHIMAJIKY BCl
CBOT IIpeTeH31i 3asIBIATH Oyjie HIKOMY.

Cepen iHmMHUX MPOOJIEMHUX AaCHEKTIB MOPYIIEHOTO THTAHHS MOXHA
BUJILJIUTU MOPSJOK 3asBJICHHS MPETEH31i KpeIUTOpaMH B MEXaX 3a3HAYCHHX
CTPOKIB, CIOCOOY TaKOro 3BEpHEHHS, JOKa3iB MPO Take, TOUIO. 3a3HadyeHi
MUTaHHS CTAaHYTh NPEIMETOM NOJAJIBIINX JTOCHIII)KEHb aBTOPA.

TakuM 4yuHOM, y 3B’43Ky 3 TOIIMPEHOIO B YKpaiHi NPaAKTHKOIO
KpEIUTYBaHHS HACEJEHHS MUTAaHHS pEryJIlOBaHHS CTPOKIB 3BEPHEHHS
KpeauTopa 10 CHaJKOEMLIB € aKTyaJlbHUM 1 MOTpeOy€e BHUBUEHHS 3 METONO
BHECEHHS BIAMOBIIHUX 3MiH /10 YAHHOT'O 3aKOHO/IaBCTBA.
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COMPARATIVE ANALYSIS OF CIVIL AND COMMON
SYSTEM OF LAW

Legal systems in countries around the world generally fall into one of two
main categories: common law systems and civil law systems. There are roughly
150 countries that have what can be described as primarily civil law systems,
whereas there are about 80 common law countries.

The main difference between the two systems is that in common law
countries, case law — in the form of published judicial opinions — is of primary
importance, whereas in civil law systems, codified statutes predominate. But
these divisions are not as clear-cut as they might seem. In fact, many countries
use a mix of features from common and civil law systems. Understanding the
differences between these systems first requires an understanding of their
historical underpinnings.

The Historical Origins of Common and Civil Law Systems

The original source of the common law system can be traced back to the
English monarchy, which used to issue formal orders called «writs» when
justice needed to be done. Because writs were not sufficient to cover all
situations, courts of equity were ultimately established to hear complaints and
devise appropriate remedies based on equitable principles taken from many
sources of authority (such as Roman law and «naturaly» law). As these decisions
were collected and published, it became possible for courts to look up
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precedential opinions and apply them to current cases. And thus the common
law developed.

Civil law in other European nations, on the other hand, is generally traced
back to the code of laws compiled by the Roman Emperor Justinian around
600 C. E. Authoritative legal codes with roots in these laws (or others) then
developed over many centuries in various countries, leading to similar legal
systems, each with their own sets of laws.

Countries following a common law system are typically those that were
former British colonies or protectorates, including the United States.

Features of a common law system include:

1. There is not always a written constitution or codified laws;

2. Judicial decisions are binding — decisions of the highest court can
generally only be overturned by that same court or through legislation;

3. Extensive freedom of contract — few provisions are implied into the
contract by law (although provisions seeking to protect private consumers may
be implied);

4. Generally, everything is permitted that is not expressly prohibited by
law.

A common law system is less prescriptive than a civil law system.
A government may therefore wish to enshrine protections of its citizens in
specific legislation related to the infrastructure program being contemplated.
For example, it may wish to prohibit the service provider from cutting off the
water or electricity supply of bad payers or may require that documents related
to the transaction be disclosed under a freedom of information act. There may
also be legal requirements to imply into a contract in equal bargaining
provisions where one party is in a much stronger bargaining position than the
other.

There are few provisions implied into a contract under the common law
system — it is therefore important to set out all the terms governing the
relationship between the parties to a contract in the contract itself. This will
often result in a contract being longer than one in a civil law country.

Countries following a civil law system are typically those that were former
French, Dutch, German, Spanish or Portuguese colonies or protectorates,
including much of Central and South America. Most of the Central and Eastern
European and East Asian countries also follow a civil law structure.

The civil law system is a codified system of law. It takes its origins from
Roman law. Features of a civil law system include:

1. There is generally a written constitution based on specific codes (e. g.,
civil code, codes covering corporate law, administrative law, tax law and
constitutional law) enshrining basic rights and duties; administrative law is
however usually less codified and administrative court judges tend to behave
more like common law judges;
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2. Only legislative enactments are considered binding for all. There is
little scope for judge-made law in civil, criminal and commercial courts,
although in practice judges tend to follow previous judicial decisions;
constitutional and administrative courts can nullify laws and regulations and
their decisions in such cases are binding for all.

3. In some civil law systems, e. g., Germany, writings of legal scholars
have significant influence on the courts.

4. Courts specific to the underlying codes — there are therefore usually
separate constitutional court, administrative court and civil court systems that
opine on consistency of legislation and administrative acts with and interpret
that specific code.

5. Less freedom of contract — many provisions are implied into a contract
by law and parties cannot contract out of certain provisions.

A civil law system is generally more prescriptive than a common law
system. However, a government will still need to consider whether specific
legislation is required to either limit the scope of a certain restriction to allow a
successful infrastructure project, or may require specific legislation for a sector.

Civil or civilian law is a legal tradition which is the base of the law in the
majority of countries of the world, especially in continental Europe and the
former Soviet Union, but also in Quebec (Canada), Louisiana (U. S.), Puerto
Rico (a U. S. territory), Japan, Latin America, and most former colonies of
continental European countries. The Scottish legal system is usually considered
to be a mixed system in that Scots law has a basis in Roman law, combining
features of both uncodified and Civil law systems.

There are a number of provisions implied into a contract under the civil
law system — less importance is generally placed on setting out all the terms
governing the relationship between the parties to a contract in the contract itself
as inadequacies or ambiguities can be remedied or resolved by operation of
law. This will often result in a contract being shorter than one in a common law
country.

It is also important to note in the area of infrastructure that certain forms
of infrastructure projects are referred to by well-defined legal concepts in civil
law jurisdictions. Concessions and Affermage have a definite technical
meaning and structure to them that may not be understood or applied in a
common law country. Care should be taken, therefore, in applying these terms
loosely. This is further considered under Agreements.

Roles of a Lawyer and Judge in Each System

In civil law countries, judges are often described as «investigators». They
generally take the lead in the proceedings by bringing charges, establishing
facts through witness examination and applying remedies found in legal codes.

Lawyers still represent the interests of their clients in civil proceedings,
but have a less central role. As in common law systems, however, their tasks
commonly include advising clients on points of law and preparing legal
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pleadings for filing with the court. But the importance of oral argument, in-
court presentations and active lawyering in court are diminished when
compared to a common law system. In addition, non-litigation legal tasks, such
as will preparation and contract drafting, may be left to quasi-legal
professionals who serve businesses and private individuals, and who may not
have a post-university legal education or be licensed to practice before courts.

binuk M. IlopiBHsIuIbHUIT aHAJII3 CHCTEM 3arajibHOr0 Ta HUBIJILHOIO
npasa.

Y poOoTi mnojgaHO TNOPIBHSJIBHUM aHall3 CHCTEM 3arajllbHOro Ta
IMBUIBHOTO TMpaBa. ABTOpP JOCHIKYE MUTAHHS ICTOPUYHOTO TMOXOKEHHS
BKa3aHUX CHUCTEM, IOKa3ye JesKi acleKTH iX (YHKI[IOHYBaHHS Yy PI3ZHHUX
KpaiHax CBITY, a TAKOX aHaji3ye QyHKUIT FOpUCTa Ta CyAJll Y KOXKHIHN 3 CUCTEM.

M. 10. TOPKYIIA
Xapkiecvkuii nayionanvHuu yuieepcumem imeni B. H. Kapasina

OCOBJIMBOCTI BUBHAYEHHA HOHHTTHU«EJIEKTPOHHI/II‘/JI
INIAITNCy»: TIOPIBHAJIBHO-IIPABOBUU AHAJII3

Bianosigno g0 3akony Ykpainu «IIpo enekTpoHHMI 1TUMPOBUMA MiAITHCH
CJICKTPOHHUH MIAMKUC — JaHl B €JIEKTPOHHIN dopmi, sSKi JOAAIOTHCS 0 THIIUX
CICKTPOHHUX JIaHMX a00 JIOTIYHO 3 HUMHU IIOB'S3aHI Ta TPH3HAYCHI IS
imeHTudikamii migmucyBadya IUX JaHMX. Y IIepeKiIaal Ha «3BHYANHYY,
CJICKTPOHHUM MIAMUCOM MOXHA BBa)XKaTh OyJb-K€ BIATBOPEHHS BaIlOro
HiANKCY, 32 SKUM MOXHAa BCTAHOBUTH, 110 TEBHUI JTOKYMEHT MiAMHCAIU CaMe
BU Yy €JNEKTpOHHINA (opmi. OgHAK NUTAHHS MOCTA€ HE CTUIBKU y BIITBOPEHHI
TAaKOro MIAMNKUCY, CKUIBKM B MIATBEPIXKEHI TOrO, LIO0 BIATBOPEHHS TaKOIO
MIJMHACY BAOYIOCH 0€3MocepeTHhO HOro BIACHUKOM. Ta Mpo TOHKOII 3aXUCTYy
I[LOTO TIPOLIECY 3r0JIOM, MEPEUIEMO 10 BUSHAUCHHS.

Crepry, Xo4 1 HE IOCUTh JJOBTO, MU KWK 0€3 eIEeKTPOHHOTO MiANHUCY (Ha
3aKOHOJIaBUOMY piBHI). Bimomo, 110 mepmo4yeproBo B MPaBOBITHOCHHAX
3aCTOCOBYBAJIM «AHAJIOT BIACHOPYYHOTI'O MIAMUCY», MPO SKUH 1 10C1 BU3HAYEHO
y HuBiibHOMY Konekci Ykpainu. Tak, ctarteto 207 KOAEKCY BCTAHOBIIEHO, 1110
«BUKOPHUCTAHHS TNPU BUMHEHHI TMPABOYMHIB (PAKCUMIIBHOTO BIJITBOPEHHS
HiJOUCY 32 JIONOMOTrOK 3ac001B MEXaHIYHOro, €JIEKTPOHHOro afo 1HILIOTO
KOIIIOBAHHS, EJIEKTPOHHOIO MiANMUCY a0o0 IHIIOrO aHajora BJIACHOPYYHOTO
HIJIUCY JTOMYCKAEThCSA Y BUIAJIKaX, BCTAHOBICHUX 3aKOHOM, IHIIUMHU aKTaMu
IIMBLIFHOTO 3aKOHOJIABCTBA, a00 3a MMCHMOBOIO 3T'0JIOK0 CTOPIH, Y AKI MarOTh
MICTHTHCS 3pa3Ky BIJIIOBIJIHOTO aHAJOra iXHIX BIACHOPYYHHUX MmigmuciBy [3].
ToOTO Ha pIBHI «ENEKTPOHHHM MIANUCY» a00 1HIIMI aHaJor BJIACHOPYYHOI'O
HIJOUCY MU MPSMO PO3YMIEMO, IO €JIEKTPOHHUUM miaAnuc OyJio Ha3BaHO THUM
CaMUM aHaJoroMm, a TOYHIIIEe — OJJHUM 3 HUX Ha 3aKOHOJaBYOMY PiBHI.
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